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RECIPROCAL EASEMENT AGREEMENT

THIS AGREEMENT is made and entered into as of the r¡ fA'¡ day of J'YJ a 'i

1996, between SV Ventures, an Indiana general partnership ("Scott'S"), and MacKids,
Incorporated, an Indiana corporation ("MacKids").

RECITALS:

A. Scott's is the owner of a certain tract of land described in Exhibit A attached hereto and
identified as the "Scott's Tract" on Exhibit X (the "Site Plan") attached hereto and made a
part hereof.

B. MacKids is the owner of a certain tract of land described in Exhibit B attached hereto and
identified as the "MacKids Tract" on the Site Plan and by this reference made a part hereof.

C. The Scott's Tract and the MacKids Tract (collectively the "Shopping Center") are
contiguous and adjacent as shown on the Site Plan.

D. The signatories hereto intend to develop and operate their respective Tracts in conjunction
with each other as integral parts of a retail shopping complex and in order to effectuate the
common use and operation thereof they desire to enter into certain covenants and
agreements as a part of a general plan, and to grant to each other certain reciprocal
easements, in, to, over, and across their respective Tracts.

Scott's and MacKids agree as follows:

1. DEFINITIONS

1.1 Building Area. "Building Area"shall mean the limited areas of the Shopping Center
within which buildings (which for the purpose of this document shall include any
appurtenant canopies, supports, loading docks, truck ramps and other outward
extensions, as well as attached trash compactors and utility transformers) and Outside
Sales Areas (hereinafter defined) may be constructed, placed or located.

1.2 Common Area. "Common Area" shall mean all areas within the exterior boundaries of
the Shopping Center, exclusive of (a) buildings and (b) any Outside Sales Area.

1.3 Floor Area. "Floor Area" shall mean the actual number of square feet of space
contained on each floor within a building, including any mezzanine or basement space
used either for retail sales or services purposes or for the storage of merchandise, as
measured from the exterior faces of the exterior walls or store front and/or the center
line of any common walls; provided, however, that the following areas shall not be
in~ded in such calculations: Outside Sales Areas, supporting mezzanine office space,
~d any space LJsed for building utilities or mechanical equipment. The Parties.agree
t~ t at the presenttinie the total respective floor area of any buildings on each PartyJ~
Trac 'are 56,360 square feet with respect to Scott's and JiL/j 540 square feet with
respecttoM~::~V
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During any period of rebuilding, repairing, replacement or reconstruction of a building,
the Floor Area of that building shall be deemed to be the same as existed immediately
prior to that period. Upon completion of such rebuilding, repairing, replacement or
reconstruction, the Party upon whose Tract such building is located, shall cause a new
determination of Floor Area for such building to be made and such determination shall

be sent to any Party requesting the same. The appropriate Party shall direct its
architect to make a determination of the total Floor Area of any building on such Party's
Tract within 120 days of the completion of such rebuilding, repairing, replacement or
reconstruction. Within a reasonable time thereafter, such parties shall certify to all other
parties the Floor Area then applicable to such building.

1.4 Occupant. "Occupant" shall mean any Person from time to time entitled to the use and
occupancy of any portion of a building in the Shopping Center under an ownership right
or any lease, sublease, license, concession, or other similar agreement.

1.5 Outside Sales Area. "Outside Sales Area" shall mean an area immediately adjacent to
a building which is used exclusively by an Occupant of such building for sales and/or
storage purpose and which is enclosed by a fence or other security barrier. The number
of square feet contained within an Outside Sales Area may not exceed 20% of the Floor
Area attributable to the Occupant using the Outside Sales Area.

1.6 Party. "Party" shall mean each signatory hereto and, after compliance with the notice

requirements set forth below, their respective successors and assigns who become
owners of any portion of the Shopping Center. Until the notice requirement is complied
with, the transferring Party shall (for the purpose of this Agreement only) be the
transferee's agent. Each Party shall be liable for the performance of all covenants,

obligations and undertakings herein set forth with respect to the portion of the Shopping
Center owned by it which accrue during the period of such ownership, and such liability
shall continue with respect to any portion transferred until the notice requirement set
forth below is complied with, at which time the transferring Party's personal liability for
future obligation shall terminate. The transferee Party shall automatically become liable
for all obligations, performance requirements and amounts which arise subsequent to
compliance with the notice requirement. A Party transferring all or any portion of its
interest in the Shopping Center shall give notice to all other Parties of such transfer and
shall include therein at least the following information: (a) the name and address of the
transferee; and (b) a copy of the legal description of the portion of the Shopping Center
transferred. Nothing contained herein to the contrary shall affect the existence, priority,
validity or enforceability of any lien permitted hereunder which is placed upon the
transferred portion of the Shopping Center prior to receipt of the notice.

1.7 Person. "Person" shall mean any individual, partnership, firm, association, corporation,
trust, or any other form of business or government entity.

1.8 Permittee. "Permittee" shall mean all Occupants and the officers, directors, employees,
agents, contractors, customers, vendors, suppliers, visitors, invitees, licensees,
subtenants, and concessionaires of Occupants insofar as their activities relate to the
intended use of the Shopping Center. Among others, Persons engaging in any of the
following activities on the Common Area will not be considered to be Permittees:
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1.8.1 Exhibiting any placard, signs or notice.

1.8.2 Distributing any circular, handbill, placard, or booklet.

1.8.3 Soliciting memberships or contributions.

1.8.4 Parading, picketing, or demonstrating.

1.8.5 Failing to follow regulations relating to the use of the Shopping Center.

1.9 Tract. "Tract" shall mean that portion of the Shopping Center owned by a Party.

2. EASEMENTS

2.1 Ingress and Egress. During the term of this Agreement as set forth in Section 7.1 each
Party hereby grants and conveys to each other Party for its use and for the use of its
Permittees, in common with others entitled to use the same, a non-exclusive easement
for the passage and parking of vehicles over and across the parking and driveway areas
of the grantor's Tract as the same may from time to time be constructed and maintained
for such use and for the passage and accommodation of pedestrians over and across
the parking, driveways and sidewalk areas of the grantor's Tract as the same may from
time to time be constructed and maintained for such use. Such easement rights shall be
subject to the following reservations as well as other provisions contained in this
Agreement:

2.1.1 Except for situations specifically provided for in this Section 2.1, no fence or other
barrier which would unreasonably prevent or obstruct the passage of pedestrian
or vehicular travel for the purposes herein permitted shall be erected or permitted
within or across the aforesaid easement areas; provided, however, that the
foregoing provision shall not prohibit the installation of convenience facilities
(such as mailboxes, public telephones, benches or public transportation shelters),
of landscaping, berms or planters, nor of limited curbing and other forms of traffic
controls.

2.1.2 In connection with any construction, reconstruction, repair or maintenance on its

Tract, each Party reserves the right to create a staging and/or storage area in the
Common Area on its Tract at such location as will not unreasonably interfere with
access between such Tract and other areas of the Shopping Center.

2.1.3 No Party shall make changes to the improved Common Area on its Tract without
the approval of MacKids and Scott's, except that each Party hereby reserves the
right, from time to time without obtaining the consent or approval of any other
Party, to make at its own expense any insignificant change, modification or
alteration in its portion of the Common Area, provided that all of the following
conditions are met:

2.1.3.1 The accessibility of such Common Area for pedestrian and vehicular
traffic (as it relates to the remainder of the Shopping Center), is not
unreasonåbly restricted or hindered. .
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2.1.3.1 There shall be maintained at all times within such Common Area, a
sufficient number of vehicular parking spaces to meet the parking
requirements set forth in subsection 3.2.5, and all parking stalls and rows
and vehicular traffic lanes shall remain generally as shown on the Site
Plan.

2.1.3.1 No governmental rule, ordinance or regulation shall be violated as a
result of such action, and such action shall not result in any other Party
being in violation of any governmental rule, ordinance or regulation.

2.1.3.2 No change shall be made in the access points between the Common
Area and the public streets; provided, however that additional access
points may be created with the approval of Scott's and MacKids, such
approval not to be unreasonably withheld.

2.1.3.3 At least 30 days prior to making any such change, modification or
alteration, the Party desiring to do such work shall deliver to each other
Party copies of the plans therefor.

2.1.4 Each Party further reserves the right to close off its portion of the Common Area
for such reasonable period of time as may be legally necessary, in the opinion of
such Party's counsel, to prevent the acquisition of prescriptive rights by anyone;
provided however, that prior to closing off any portion of the Common Area, as
herein provided, such Party shall give written notice to each other Party of its
intention to do so, and shall attempt to coordinate such closing with each other
Party so that no unreasonable interference in the passage of pedestrians or
vehicles shall occur.

2.1.5 Each Party reserves the right at any time and from time to time to exclude and
restrain any Person who is not a Permittee from using its Common Area.

2.1.6 Notwithstanding the termipatiafÍ date, of this Agreement, the Parties hereby agree
to grant perpetual ingress and egress easements as shown on the Survey, which
is attached hereto as Exhibit .ll-.Such easements shall be separately recorded
or shall be included in a~ appropriate conveyance document. Each Party agrees
to sign the necessary do~uments to finalize the easements.

\ t' diN!..-' ,.,""i

". :)..2.2 Utilities.

2.2.1 Each Party hereby grants and conveys to each other Party non-exclusive
perpetual easements in, to, over, under, along and across those portions of the
Common Area (exclusive of any portion located within a Building Area) located on
the grantor's Tract necessary for the installation, operation, flow, passage, use,
maintenance, connection, repair, relocation, and removal of lines or systems for
utilities serving the grantee's tract, including but not limited to, sanitary sewers,
storm drains, water (fire and domestic), gas, electrical, telephone and
communication lines. Except with respect to pad mounted electrical transformers
at the rear of a building or as may be necessary during periods of construction"
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repair, or temporary service, all utilities shall be underground unless required to
be above ground by the utility providing such service. Before exercising the right
granted herein, the grantee shall first provide the grantor with a written statement
describing the need for such easement, a survey and proposed final working
drawings and specifications for construction of the proposed utility line, and an
architect's or engineer's report that contains all information that the grantor may
reasonably request in connection with the proposed utility line and other work to
be performed in connection therewith, shall identify the proposed location of the
utility, and shall furnish a certificate of insurance showing that its contractor has
obtained the minimum insurance coverage required by subsection 5.4.3. Any
Party installing utilities pursuant to the provisions of this subsection shall pay all

costs and expenses with respect thereto and shall cause all work in connection
therewith (including general clean-up and proper surface and/or subsurface
restoration) to be completed as quickly as possible and in a manner so as to
minimize interference with the use of the Common Area. If any of the Parties
elect to install common utilities, all costs and expenses thereof may be set forth in
a separate agreement between those cooperating Parties.

2.2.2 The present location and width of any utility shall be identified on an as-built
survey showing the location of each utility. To the extent not already done so by
virtue of a prior grant or pursuant to the terms of Section 2.2.1 above, the parties
will indicate on the Survey their approval of the identified easement areas and
their agreement that each Party's respective common area shall be burdened by
the easements so identified. The grantor shall have the right at any time to
relocate a utility line upon 30 days' prior written notice, provided that such
relocation: (a) shall not interfere with or diminish the utility services to the grantee;
(b) shall not reduce or unreasonably impair the usefulness or function of such
utility; (c) shall be performed without cost or expense to grantee; (d) shall be
completed using materials and design standards which equal or exceed those
originally used; and (e) shall have been approved by the utility company and the
appropriate governmental or quasi-governmental agencies having jurisdiction
thereover. Any relocation easement areas shall be no larger than whatever is
necessary to reasonably satisfy the utility company as to a public utility or five
feet on each side of the centerline as to a private line.

Documentation of the relocated easement area shall be the grantor's expense
and shall be accomplished as soon as possible. Grantee shall have a right to
require an as-built survey of such relocated utility be delivered to it at grantor's
expense.

2.3 Construction. Maintenance and Reconstruction.

2.3.1 In order to accommodate any footings, foundations, columns or walls which may
be constructed or reconstructed immediately adjacent to a common boundary line
and which may overlap that common boundary line, each Party grants to each
other Party a non-exclusive easement in, to, over, under, and across that portion
of its Tract adjacent to such common boundary line in space not theretofore
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occupied by any then existing structure for the construction, maintenance and
replacement of footings to a maximum distance of five feet (5') onto the grantor's
Tract and for the construction, replacement and maintenance of foundations,
columns, or walls to a maximum distance of six inches (6") onto the grantor's
Tract. The grant of easement shall include the reasonable right of access
necessary to exercise and enjoy such grant. The easement shall continue in
effect for the term of this Agreement and thereafter for so long as the building
utilizing the easement area exists (including a reasonable period to permit
reconstruction or replacement of such building if the same shall be destroyed,
damaged, or demolished) and shall include the reasonable right of access
necessary to exercise and enjoy such grant.

2.3.2 Prior to utilizing the easement right set forth in subsection 2.3.1, the grantee Party
shall advise the grantor Party of its intention to use the same, shall provide plans
and specifications and proposed construction techniques for the improvements to
be located within the easement area, and shall give the grantor Party an
opportunity to commence any construction activities which such Party
contemplates undertaking at approximately the same time to the end that each
Party involved shall be able to utilize subterranean construction techniques which
will permit the placement above ground of a building on each Tract immediately
adjacent to the common boundary line. If a common subterranean construction
element is used by the Parties, it is specifically understood that each shall

assume and pay its reasonable share of the cost and expense of the initial
construction and, so long as both Parties are benefiting therefrom, subsequent
maintenance thereof. In the event any building utilizing a common subterranean
element is destroyed and not replaced or is removed, the common subterranean
construction element shall be left in place for the benefit of any building utilizing
the same located on the adjoining Tract.

2.4 Restriction. No Party shall grant any easement for a purpose set forth in this Article for
the benefit of any property not within the Shopping Center; provided however, that the
foregoing shall not prohibit the granting or dedicating of utility easements by a Party on
its Tract to governmental or quasi-governmental authorities or to public utilities.

3. CONSTRUCTION

3.1 General Requirements.

3.1.1 Each Party agrees that all construction activities performed by it within the
Shopping Center shall be performed in compliance with all 

laws, rules,
regulations, orders, and ordinances of the city, county, state, and federal
governments, or any department or agency thereof, affecting improvements
constructed within the Shopping Center.

3.1.2 Each Party further agrees that its construction activities shall not do any of the
following:

3.1.2.1 Cause any unreasonable increase in the cost of constructing
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improvements upon another Party's Tract.

3.1.2.1 Unreasonably interfere with construction work being performed on any
other part of the Shopping Center.

3.1.2.1 Unreasonably interfere with the use, occupancy or enjoyment of any part

of the remainder of the Shopping Center by any other Party or its
Permittees.

3.1.2.1 Cause any other Party to be in violation of any law, rule, regulation, order
or ordinance applicable to its Tract of the city, county, state, federal
government, or any department or agency thereof.

3.1.3 Each Party agrees to defend, indemnify and hold harmless each other Party from

all claims, actions, proceedings and costs incurred in connection therewith
(including reasonable attorneys' fees and costs of suit) resulting from any
accident, injury or loss or damage whatsoever occurring to any Person or to the
property of any Person arising out of or resulting from the performance of any
construction activities performed or authorized by such indemnifying Party.

3.1.4 Prior to constructing, reconstructing, remodeling, or enlarging a building or

changing the Common Area on its Tract, a Party shall give MacKids and Scott's
at least 30 days' prior notice of the proposed location of any staging and storage
area. All storage of materials and the parking of construction vehicles, including

vehicles of workers shall occur only on the constructing Party's Tract, and all

laborers, suppliers, contractors and others connected with such construction
activities shall use only the access points located upon the constructing Party's
Tract. If substantial work is to be performed, the constructing Party shall, at the
request of either MacKids or Scott's, fence off the staging and storage area.
Upon completion of such work, the constructing Party shall restore the affected
Common Area to a condition at least equal to that existing prior to
commencement of such work.

3.1.5 Each Party hereby grants and conveys to each other Party and to its respective
contractors, materialmen and laborers a temporary license for access and
passage over and across the Common Area of the grantor's Tract as shall be
reasonably necessary for the grantee to construct and/or maintain improvements
upon the grantee's Tract; provided, however, that such license shall be in effect
only during periods when actual construction and/or maintenance is being
performed and provided further that the use of such license shall not be exercised
so as to unreasonably interfere with the use and operation of the Common Area
by others. Prior to exercising the rights granted herein, the grantee shall first
provide the grantor with a written statement describing the need for such license,
and shall furnish a certificate of insurance showing that its contractor has
obtained the minimum insurance coverage required by subsection 5.4.3 hereof.
Any Party availing itself of the temporary license shall promptly pay all costs and
expenses associated with such work, shall diligently complete such work as
quickly as possible, and shall promptly clean the area and restore the affected
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portion of the Common Area to a condition which is equal to or better than the
condition which existed prior to the commencement of such work.
Notwithstanding the foregoing, in the event a dispute exists between the
contractors, laborers, suppliers and/or others connected with construction
activities, each Party shall have the right to prohibit the contractors, laborers,
suppliers and/or others working for another Party from using the Common Area
on its Tract.

3.2 Common Area. Upon each Party's election to rebuild, repair, replace or reconstruct a
building upon its Tract, to the extent substantial improvements are made to the common
area of such Party's tract, each Party shall cause the Common Area on its Tract to be
improved in a good and workmanlike manner and in accordance with good engineering
standards; provided, however, the following minimum general design standards shall be
complied with:

3.2.1 (INTENTIONALLY OMITTED)

3.2.2 (INTENTIONALLY OMITTED)

3:-2;~;Ã1r$idêw ks shall be concrete or other material approved by MacKids and
Scott's. T e paved portions of the Common Area shall be paved in accordance
. ing recommendation obtained from a reputable soils consultant

approved by MacKids and Scott's.

3.2.4 Utility plans and details shall be approved by MacKids and Scott's.

3.2.5 The parking area on each Tract shall contain sufficient ground level, standard
automobile size, parking spaces in order to comply with all of the following
minimum requirements:

3.2.5.1 Five parking spaces for each 1,000 square feet of Floor Area located on

the Scott's Tract, and five parking spaces for each 1,000 square feet of
Floor Area located on the MacKids Tract.

3.2.5.2 With respect to each Tract, if a business use contains a drive-up unit
(such as remote banking teller or food ordering/dispensing facility), then
there shall also be created space for stacking not less than five
automobiles for each drive-up unit.

3.2.5.3 _With respect to each Tract, (a) for each single restaurant which has less
than 5,000 square feet of Floor Area, then five additional parking spaces
for each one thousand (1,000) square feet of Floor Area devoted to such
use; and (b) for each single restaurant which has 5,000 square feet of
Floor Area or more, then ten additional parking spaces for each 1,000
square feet of Floor Area devoted to such use. Provided, however, if a
restaurant is operated incidentally to a business operation (incidental
operation shall mean occupying less than ten percent of the Occupant's
Floor Area), then the Floor Area attributable to such restaurant shall be
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excluded from the application of this subsection.

The foregoing requirements as well as all governmental regulations, ordinances
and similar orders relating to parking shall be satisfied throughout the term of this
Agreement and without reliance on the parking spaces that may be available on
another Tract. In the event of a condemnation of part of a Tract or sale or
transfer in lieu thereof that reduces the number of usable parking spaces below
that which is required herein, the Party whose Tract is so affected shall use its
best efforts (including using proceeds from the condemnation award or
settlement) to restore and/or substitute parking spaces in order to comply with the
parking requirements set forth above. If such compliance is not possible, such
Party shall not be deemed in default hereunder, but shall not be permitted to
expand the amount of Floor Area located upon its Tract. If such Floor Area is
thereafter reduced, then it may not subsequently be increased unless the parking
requirement is satisfied.

3.2.6 During the term of this Agreement, no Party shall alter the grade elevations on
any portion of its Tract from those now established if such alteration would
increase the flow of surface water onto another Party's Tract, affect ingress and
egress, or otherwise adversely affect another Party's Tract.

3.3 Building Improvement.

3.3.1 The Parties hereby agree that all buildings and any Outside Sales Areas may be
located only within the Building Areas designated on the Site Plan.

3.3.2 In order to produce an architecturally compatible Shopping Center, MacKids and
Scott's agree that any additions, exterior remodeling or reconstruction of existing
improvements shall be performed only in accordance with approved plans for
such work as provided herein. The Party proposing such work shall submit to
MacKids and Scott's detailed plans ("Plans") as required by Exhibit ç attached
hereto and made a part hereof. MacKids and Scott's, respectively, shall either
approve, disapprove, or make recommendations for change in the Plans within 30
days of the receipt thereof. Failure to approve, disapprove, or make
recommendations for change within said 30 day period shall constitute an
approval of the Plans as submitted.

Any disapproval or recommendation for change shall specify with particularity the
reason therefor. Upon submission of any disapproval or recommendation for
change, the submitting Party, MacKids and Scott's shall mutually consult to
establish approved Plans for the proposed work. Scott's and MacKids shall not
arbitrarily or unreasonably withhold approval of the Plans or recommend changes
in the Plans which otherwise conform with the requirements hereof. In addition,
MacKids and Scott's shall not withhold approval of exterior remodeling or exterior
reconstruction which does not either substantially enlarge an existing structure, or
substantially change an existing structure. In no event shall MacKids or Scott's
require any other Party to utilize design standards superior to those utilized by the
requiring Party in the construction of improvements on its Tract. Approval of
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Plans by MacKids and Scott's shall not constitute assumption of responsibility for
the accuracy, sufficiency, or propriety thereof, nor shall such approval constitute a
representation or warranty that the Plans comply with applicable laws.
Notwithstanding anything contained herein, MacKids acknowledges that it is
familiar with the Scott's Foods store and agrees that Scott's shall not be obligated
to submit Plans with respect to such type of building.

3.3.3 MacKids and Scott's hereby specifically consent to the placement of buildings
along the common boundary line between the Scott's Tract and the MacKids
Tract, and each agrees to support any request by the other for a side-yard or
setback variance if the same is required in order to accommodate such
construction.

3.3.4 MacKids acknowledges that Scott's intends to construct an addition on the Scott's
Tract a grocery store of a type which is generally classified under applicable
building code regulation as an "unlimited area" building. (By way of explanation,
but not limitation, such building classification is designated II-N, III-N, or V-N
under the Uniform Building Code). So long as Scott's plans to construct a
building addition of such classification, or so long as a building of such
classification exists on the Scott's Tract (including any restoration or
reconstruction thereof), MacKids agrees that any building to be placed or
constructed on the MacKids Tract that is (a) located within 60 feet of the Building
Area on the Scott's Tract or (b) located within 60 feet of any building referenced
in (a) above shall comply with the requirements of said classification, including
the installation of an approved sprinkler system for fire protection. In order to
confirm the existence of a 60 foot yard or clear area around the Scott's building
and the buildings, if any, which are included within (a) and (b) above, it may be
necessary to place of record an instrument establishing the same. Each Party
agrees to join in the execution of such instrument in a form satisfactory to such
Parties. In addition to the requirements set forth above, no building located on
the MacKids Tract shall be placed or constructed in a manner which will itself
preclude the construction of a building of such classification on the Scott's Tract.

3.3.5 If a portion of any Building Area is at one point in time paved and used as
Common Area, such portion may be subsequently used for building purposes
provided that all parking requirements and other provisions relating to such Tract
are also complied with. Likewise, such. building may be subsequently razed, and
until replaced, the area shall thereafter be deemed part of the Common Area, and
shall be improved to the same standards as the other Common Area, either as
automobile parking and drive area or as landscaped area.

3.3.6 No building or other structure (exclusive of any free standing sign referred to in
subsection 5.3 hereof), including mechanical equipment, parapet walls, and other
objects or appurtenances, shall exceed the following height restrictions:

3.3.6.1 On the Scott's Tract limited to the height of the present building and
improvements.
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3.3.6.2 On the MacKids Tract limited to the height of the present building and
improvements.

The height of any building shall be measured perpendicular from the finish grade
of the Building Area.

4. MAINTENANCE AND REPAIR

4.1 Utilities.

4.1.1 Each Party shall repair and maintain in first-class condition all utility facilities,
lines, and systems located on its Tract that serve only its Tract unless the same
are maintained by a public or quasi-public utility or authority.

4.1.2 The grantee of a utility easement referred to in subsection 2.2.1 (exclusive of an
easement in which common utility lines and systems are located, which facilities
shall be maintained as part of the Common Area), shall maintain and repair at its
cost any facilities installed pursuant to such grant which exclusively serve such
grantee's Tract unless the same are granted or dedicated to and accepted by a
utility or a governmental agency acceptable to the grantor which agrees to
maintain and replace the same. Any maintenance and repair of non-dedicated
utilities located on another Party's Tract shall be performed only after two weeks'
notice to the grantor (except in an emergency the work may be initiated with
reasonable notice) and shall be done after normal business hours whenever
possible and shall otherwise be performed in such a manner as to cause as little
disturbance in the use of the grantor's Tract as is practicable under the
circumstances. Any Party performing or causing to be performed maintenance or
repair work agrees to promptly pay all costs and expenses associated therewith
to diligently complete such work as quickly as possible 

and to promptly clean the

area and restore the affected portion of the Common Area to a condition equal to
or better than the condition which existed prior to the commencement of such
work.

4.2 Common Area.

4.2.1 MacKids shall maintain all Common Area, or cause it to be maintained, in good
order, condition and repair. MacKids shall have the right, from time to time, to
select another person or persons to maintain the Common Area, provided that
MacKids shall remain responsible at all times for the maintenance of the Common
Area, except in the circumstances provided in subsections 4.2.4 or 4.2.7. If
MacKids selects another person to maintain the Common Area, such person shall

be a recognized professional commercial property management company, and
MacKids shall notify Scott's at least 30 days in advance of the commencement of
maintenance by such person. MacKids may hire companies affiliated with it to
perform the maintenance, repair and operation of the Common Area, but only if
the rates charged by such companies are competitive with those of other
companies furnishing similar service in the metropolitan area where the Shopping
Center is located, it being agreed that this provision regarding affiliated
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companies shall be construed strictly against MacKids.

4.2.2 The minimum standard of maintenance for the improved Common Area shall be
comparable to the standard of máintenance followed in other first-class retail
developments of comparable size in the Fort Wayne, Indiana metropolitan area,
and in any event in compliance with all applicable governmental laws, rules,
regulations, orders and ordinances, and the provisions of this Agreement. All

Common Area improvements shall be repaired or replaced with materials at least
equal to the quality of the materials being repaired or replaced so as to maintain
the architectural and aesthetic harmony and integrity of the Shopping Center as a
whole. The maintenance and repair obligation in any event shall include but not
be limited to the following:

4.2.2.1 Drive and parking areas. Maintaining all paved surfaces and curbs in a
smooth and evenly covered condition which maintenance work shall

include, without limitation, cleaning, sweeping, restriping, repairing and
resurfacing. (For the purpose of this subsection 4.2.2.1, an overlay of the
drive and parking area shall be considered a repair or maintenance item).

4.2.2.2 Debris and refuse. Periodic removal of all papers, debris, filth, refuse, ice
and snow, including sweeping to the extent necessary to keep the
Common Area in a first-class, clean and orderly condition. All sweeping
shall be at appropriate intervals during such times as shall not interfere
with the conduct of business or use of the Common Area by persons
intending to conduct business with Occupants of the Shopping Center.
Notwithstanding the above, each Occupant shall be responsible for
removal and the cost of such removal of debris and trash resulting from
the operation of each Occupant's possession of space within the
Shopping Center.

4.2.2.3 Sign and markers. Placing, keeping in repair, replacing and repainting
any appropriate directional signs or markers, including any handicapped
parking signs.

4.2.2.4 Lighting. Operating, keeping in repair, cleaning and replacing when
necessary such Common Area lighting facilities as may be reasonably
required, including all lighting necessary or appropriate for Common Area
security.

4.2.2.5 Landscaped area. Cleaning and maintaining all landscaped areas,
including landscaping and planters adjacent to exterior walls of buildings,
repairing automatic sprinkler systems or water lines in the Common Area,
weeding, pruning, fertilizing and replacing shrubs and other landscaping
as necessary; provided, however, that if any Occupant requires or installs
"special" landscaping (Le., beyond the landscaping requirements of the
remainder of the Shopping Center) the maintenance and cost of such
special landscaping shall be borne solely by such Occupant without cost
or expense to the other parties and shall not be included in Common
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Area maintenance costs.

4.2.2.6 Utilities. Maintaining, cleaning, and repairing any and all common storm
drains, utility lines, sewers and other utility systems and services located
in the Common Area which are necessary for the operation of the
Common Area, and the maintenance and replacement of the trunk line
(defined as any line with more than one user) portion of utility lines
serving the Building Areas.

4.2.2.7 Obstructions. Keeping Common Area free from obstructions not required
or permitted hereunder; specifically (but without limitation) keeping
Common Area free from any obstructions caused by sale or display of
merchandise outside the exterior walls of buildings, except in areas within
the Shopping Center specifically designated on the Site Plan for such
purposes, or except as permitted under the provisions of this Agreement.

4.2.2.8 Sidewalks. Cleaning (including washing and/or steam cleaning),

maintenance and repair of all sidewalks, including those adjacent and
contiguous to buildings located within the Shopping Center. Sidewalks
shall be cleaned at appropriate intervals during such time as shall not
interfere with the conduct of business or use of the Common Area by
persons intending to conduct business with the Occupants of the
Shopping Center.

4.2.2.9 Security personneL. Providing of professional security personnel within
the Common Area.

4.2.2.10 Traffic. On-site supervision of traffic at entrances and exits to the
Shopping Center as conditions reasonably require in order to maintain
orderly and proper traffic flow and ingress and egress.

Notwithstanding anything to the contrary, each Party shall maintain at its sole
cost in a clean, sightly and sanitary condition the truck loading, dock, and/or ramp
areas. Scott's shall maintain its own refuse or dumpster areas adjacent to its
building.

4.2.3 MacKids shall expend only such funds as are reasonably necessary for the
operation, maintenance and insurance of the Common Area and shall promptly
pay such costs ("Common Area Maintenance Costs") when incurred. For the
purpose of this Agreement, Common Area Maintenance Costs shall not include
any of the following:

4.2.3.1 Late charges or fees.

4.2.3.1 Costs to clean up or repair the Common Area resulting from construction,
maintenance or replacement of buildings.

4.2.3.1 Real property taxes and assessments.
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4.2.3.1 MacKids' profit, administrative and overhead costs, such as rent, legal,
supplies, utilities and wages or salaries paid to management or
supervisory personnel, it being further agreed that if a person is involved
with other than Common Area operational and maintenance matters at
the Shopping Center, then MacKids shall allocate such person's time to
properly reflect his varied duties.

4.2.3.2 Entertainment, transportation, meals and lodging of anyone.

4.2.3.3 Maintenance or repair of separate utility lines and systems designed for
use by one (1) user or of lateral utility lines designed for use by one (1)
user and extending from or to common lines.

In lieu of MacKids' profit, administrative and overhead costs, MacKids shall be
permitted to charge as provided in subsection 4.2.5 an amount ("Administration
Fee") computed by multiplying the Common Area Maintenance Costs (exclusive
of insurance premiums, the mark-up portion of fees paid to third parties who
perform the Common Area operation and maintenance on MacKids' behalf, and
utility charges except for the electrical and water and storm drainage expenses of
the common area) by ten percent.

4.2.4 MacKids shall, at least 90 days prior to the beginning of each calendar year,
submit to Scott's an estimated budget ("Budget") for the projected Common Area
Maintenance Costs and the Administration Fee for operating and maintaining the
Common Area of the Shopping Center for the ensuing calendar year. The
Budget shall identify separate cost estimates for at least the following categories:

4.2.4.1 Sweeping and cleaning of the parking, drive and sidewalk areas;
including removal of snow and ice, where appropriate.

4.2.4.2 Lighting standards and other exterior light sources repair and bulb,
ballasts and lens replacements.

4.2.4.3 Repair and maintenance of sidewalks.

4.2.4.4 Repair and maintenance of drive and parking areas.

4.2.4.5 Repair and maintenance of landscaping, including all irrigation costs.

4.2.4.6 Repair and maintenance of common utility lines and systems.

4.2.4. 7 Trash removal from the common areas.

4.2.4.8 Premium for public liability insurance.

4.2.4.9 Security, if any.

4.2.4.10 Rental or purchase of equipment.
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4.2.4.11 Supplies.

4.2.4.12 Depreciation or trade-in allowance applicable to items purchased for
Common Area purpose.

4.2.4.13 Maintenance personneL.

4.2.4.14 Utilities costs for common areas.

If an item of repair or maintenance is to be accomplished in phases over a period
of calendar years, such as resurfacing of the drive and/or parking areas, then the
Budget shall separately identify the cost attributable to such year (including the
area of the Common Area affected), and shall note the anticipated cost and
timing (indicating the area of the Common Area affected) of such phased work
during succeeding calendar years.

Scott's, within 30 days after receipt of the Budget, shall either approve or
disapprove of the same. If Scott's fails to approve, it shall set forth in reasonable
detail its grounds for disapproval, and thereupon Scott's and MacKids shall

consult with each other to establish a final approved Budget. If a Budget is not
approved by December 1st, MacKids shall have the option to (a) terminate the
joint maintenance of the Common Area by written notice to Scott's prior to
December 10th at which time MacKids shall maintain and operate the MacKids
Tract and Scott's shall maintain and operate the Scott's Tract, commencing on
January 1st, or (b) MacKids can continue to operate and maintain the Common
Area for the next calendar year based upon the approved Budget and for any
portion not approved Scott's shall pay the lesser of the monthly payment
established for the prior years with an increase equal to the percentage increase
in the cost of living as determined by the Consumer Price Index for All Urban
Consumers, U.S. City Average¡ from the previous year or the monthly payment
set forth 'in the disputed Budget. MacKids shall use its best efforts to operate and
maintain the Common Area of the Shopping Center in accordance with the
approved Budget; provided however, MacKids shall have the right to make
emergency repairs to the Common Area to prevent injury or damage to person or
property whether or not theretofore approved by Scott's, it being understood that
MacKids shall nevertheless advise Scott's of such emergency condition as soon
as reasonably possible, including the action taken and the cost thereof.

4.2.5 Scott's share of the Common Area Maintenance Costs and the Administration
Fee shall be a sum equal to the percentage of land located on the Scott's Tract
as compared to the land located on the balance of the Shopping Center.
MacKids shall cause the balance to be paid. Scott's shall pay to MacKids its
share, in installments equal to one-twelfth of the approved Budget amount, on the
first day of each calendar month, commencing with the month following the month
that MacKids is obligated to commence its maintenance of the Common Area.
Within 45 days after the end of each calendar year, MacKids shall provide Scott's
with a certified statement together with supporting material upon specific requests
as to the actual Common Area Maintenance Costs paid by it for the operation and

Page 15

X:\GROUPILEGALISMITHICASHINIDOCUMENT\JPC0526ADOC '''-512196 _



maintenance of such Common Area together with an accounting of the
Administration Fee. If the amount paid by Scott's for such calendar year shall

have exceeded its share, MacKids shall refund the excess to Scott's at the time
such certified statement is delivered, or if the amount paid by Scott's for such
calendar year is less than its share, Scott's shall pay the balance of its share to
MacKids within 30 days after receipt of such certified statement.

Within two years after receipt of any such certified statement Scott's shall have
the right to audit MacKids' books and records pertaining to the operation and
maintenance of the Common Area for the calendar year covered by such
statement. In the event that such audit shall disclose any 

error in the

determination of the costs of operating and maintaining such Common Area or in
calculating any Party's share thereof, an appropriate adjustment shall be made
forthwith. The cost of any such audit shall be assumed by Scott's unless Scott's
shall be entitled to a refund in excess of three percent of the amount calculated
by MacKids as its share of such costs for such calendar year, in which case
MacKids shall pay the cost of such audit.

4.2.6 MacKids agrees to defend, indemnify and hold Scott's harmless from and against
any mechanic's, materialmen's and/or laborers' liens, and all costs, expenses and
liabilities in connection therewith, including reasonable attorney's fees arising out
of the maintenance by MacKids of the Common Area pursuant to the provisions
of this Section 4.2, and in the event that the Scott's Tract shall become subject to
any such lien, MacKids shall upon request promptly cause such lien to be
released and discharged of record, either by paying the indebtedness which gave
rise to such lien or by posting such bond or other security as shall be required by
law to obtain such release and discharge. In the alternative, MacKids shall place
in escrow a sum of money equal to the amount in dispute until the matter is
resolved.

4.2.7 If MacKids does not perform any snow plowing required under this Section 4.2
within two hours after being given oral notice by Scott's that such snow plowing is
needed, Scott's may perform such snow plowing itself and charge MacKids for
the expenses of doing so.

4.2.8 In the event Scott's determines that MacKids' performance under this Section 4.2

is inadequate, Scott's shall give notice of such fact to MacKids and if MacKids
does not present to Scott's reasonable evidence within 15 days of the receipt of
such notice, either that the problem has been remedied or that it will be remedied,
Scott's shall have the right, but not the obligation, to assume control of the
maintenance of the common area on Scott's Tract. Notwithstanding the above, in
the event Scott's gives MacKids notice of any inadequacy more than three times
in anyone year period. Scott's shall have the right, upon not less than 90 days'
written notice given to MacKids, to take over and assume the maintenance of the
Common Area upon the Scott's Tract, provided that such notice shall be effective
only as of the last day of a calendar quarter. If Scott's assumes the maintenance
of the Common Area upon its Tract, it agrees that following the effective date of
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such assumption, it will perform all of the functions previously performed by
MacKids respecting the Common Area upon its Tract, including those specified in
subsection 4.2.1 and pay all costs and expenses incurred in connection with the
maintenance of the Common Area on its Tract, and MacKids thereafter shall
continue to maintain the balance of the Common Area in accordance with the
standards of subsection 4.2.1.

Notwithstanding any such withdrawal of the Scott's Tract from the joint
maintenance of the Common Area pursuant to subsection 4.2.4 or
subsection 4.2.8, Scott's may elect to continue to participate with the other
Parties in public liability insurance policies and/or security programs covering the
Common Area; in such case, Scott's shall pay a portion of the costs of such
insurance and/or security program to MacKids, which portion shall be equivalent
to its share of costs as specified in subsection 4.2.5. Notwithstanding any such
withdrawal, each Party shall pay a portion of the costs of maintenance and repair
of any common utility facilities or of any previously approved phased work, which
portion shall be equivalent to its share of costs as specified in subsection 4.2.5.

4.2.9 In the event any of the Common Area is damaged or destroyed by any cause
other than normal wear and tear, whether insured or uninsured, during the term of
this Agreement, the Party upon whose Tract such Common Area is located shall

repair or restore such Common Area at its sole cost and expense with all due
diligence; provided, however, that no Party shall be required to expend more than
$250,000 (which amount shall be increased on the fifth anniversary of this
Agreement and each five year period thereafter by $50,000) in excess of
insurance proceeds which may be available for such repair or restoration. Except
to the extent limited by subsection 5.4.2, in the event such damage or destruction
of Common Area is caused in whole or in part by another Party or third Person,
the Party obligated to make such repair or restoration reserves and retains the
right to proceed against such other Party or third Person for indemnity,
contribution or damages.

4.3 Building Improvements and Outside Sales Area.

4.3.1 Each Party covenants and agrees to maintain and keep the building
improvements and Outside Sales Area, if any, located on its Tract in first-class
condition and state of repair, in compliance with all governmental laws, rules,
regulations, orders, and ordinances exercising jurisdiction thereover, and in
compliance with the provisions of this Agreement. Each Party further agrees to
store all trash and garbage in adequate containers, to locate such containers so
that they are not readily visible from the parking area, and to arrange for regular
removal of such trash or garbage.

4.3.2 In the event any of the building improvements are damaged by fire or other
casualty (whether insured or not), the Party upon whose Tract such building
improvements are located immediately shall remove the debris resulting from
such event and provide a sightly barrier and within a reasonable time thereafter
shall either (a) repair or restore the building improvements so damaged, such
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repair or restoration to be performed in accordance with all provisions of this
Agreement, or (b) erect other building improvements in such location, provided all

provisions of this Agreement are complied with, or (c) demolish the damaged
portion of such building improvements and restore the area to an attractive
condition in which event the area shall be Common Area until a replacement
building is erected. Such Party shall have the option to choose which of the
foregoing alternatives to perform, but such Party shall be obligated to perform
one of such alternatives. Such Party shall give notice to each other Party within
90 days from the date of such casualty of which alternative it elects.

5. OPERATION OF THE SHOPPING CENTER

5.1 Uses.

5.1.1 No part of the Shopping Center shall be used for other than retail sales or
services, or commercial purposes. Retail service uses shall mean financial
institutions, real estate and stock brokerage offices, travel or insurance agencies
and similar uses providing services directly to the public for retail fees.

5.1.2 The following uses shall not be permitted in the Shopping Center:

5.1.2.1 Any use which emits an obnoxious odor, noise, or sound which can be
heard or smelled outside of any building in the Shopping Center;
provided, however, that this prohibition shall not prohibit a paging system
within a building.

5.1.2.2 Any operation primarily used as a warehouse operation and any
assembling, manufacturing, distilling, refining, smelting, agricultural, or
mining operation.

5.1.2.3 (INTENTIONALLY OMITTED)

5.1.2.4 Any mobile home park, trailer court, labor camp, junkyard, or stockyard
(except that this provision shall not prohibit the temporary use of
construction trailers during periods of construction, reconstruction, or
maintenance).

5.1.2.5 Any dumping, disposing, incineration, or reduction of garbage (exclusive
of garbage compactors located in the rear of any building).

5.1.2.6 (INTENTIONALLY OMITTED)

5.1.2.7 Any automobile, truck, trailer, or recreational-vehicle sales, leasing,
display or repair.

5.1.2.8 (INTENTIONALLY OMITTED)

5.1.2.9 Any living quarters, sleeping apartments, or lodging rooms.
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5.1.2.10 Any veterinary hospital or animal raising facilities (except that this
provision shall not prohibit pet shops).

5.1.2.11 Any mortuary.

5.1.2.12 Any establishment that derives a substantial portion of its revenue from
the sale, rental, or exhibition of books, periodicals, films, videotapes, or
other materials that are obscene or pornographic.

5.1.2.13 (INTENTIONALLY OMITTED)

5.1.2.14 (INTENTIONALLY OMITTED)

5.1.2.15 Any unlawful or illegal purpose.

(¿:1.3

5.1.2.16 Any use that is a public or private nuisance.

As long as the Scott's Tract is used for a supermarket or grocery store, the\

MacKids Tract shall not be used for a supermarket or grocery store. :j

5.1.4 The name "Scott's" shall not be used to identify the Shopping Center or any
business or trade conducted on the MacKids Tract.

5.1.5 (INTENTIONALLY OMITTED)

5.1.6 No Permittee shall be charged for the right to use the Common Area.

5.1.7 Each Party shall use its best efforts to cause the employees of the Occupants of
its Tract to park their vehicles only on such Tract.

5.2 Lighting.

5.2.1 Each Party hereby covenants and agrees to keep its Tract fully illuminated each
day from dusk to at least 10:30 p.m., and further agrees to keep any exterior
building security lights and internal access roadway lights on from dusk until

dawn.

5.2.2 It is recognized that business establishments within the Shopping Center may be
open for business at different hours, and that the owner or principal owner
Occupant of one Tract upon which a business establishment is open later may
wish to have the Common Area lights on another Tract continue to burn beyond
the required period. Accordingly, the owner or principal Occupant of such Tract
("Registered Owner") shall have the right, at any time to require the owner or
principal Occupant of the other Tract ("Requested Owner") to keep its Common
Area lights on until a later hour as stipulated by the Requesting Owner; provided
that the Requesting Owner notifies the Requested Owner of such request not
less than 15 days in advance. The Requesting Owner shall state the period
during which it wishes the lights to be kept on to a later hour and shall pay to the
Requested Owner a prepayment deposit as follows:
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5.2.3

5.2.4

5.2.2.1 If the period is less than 30 days, then the deposit shall be 110% of the
reasonable cost (as estimated by the Requested Owner) of electrical
power for such later hours to be incurred by the Requested Owner.

5.2.2.2 If the period is greater than or equal to 30 days, then the deposit shall be
110% of the reasonable cost (as estimated by the Requested Owner), of
electrical power during the first 30 days of the period for such later hours
to be incurred by the Requested Owner. If the period is greater than 30
days, then the Requesting Owner shall renew such prepayment deposit
at the end of each 30 day period.

The Requesting Owner agrees to pay 110% of the cost to the Requested Owner
of electrical power to provide such extra-hours illumination. If the Requested
Owner is of the opinion that the deposits made by the Requested Owner do not
cover 110% of such costs, the Parties shall attempt to agree to the cost of such
electrical power and if they cannot do so, then the amount the Requesting Owner
is obligated to pay shall be determined from the power costs as estimated by the
electrical utility company furnishing such power, or if the utility fails to do so, by a
reputable engineer. Upon the failure of a Requesting Owner to pay the aforesaid
amount or renew a deposit as required hereby, the Requested Owner shall have
the right to discontinue such additional lighting and to exercise other remedies
herein provided. Any such request for additional 

lighting may be withdrawn or

terminated at any time by written notice from the Requesting Owner, and a new
request or requests for changed hours may be made from time to time.

As an alternative to the process of lighting another's Tract as set forth in
subsection 5.2.2, a party ("Constructing Party") may install, with the consent of
the other Party ("Consenting Party"), a secondary wiring system, from the
Constructing Party's Tract to the light standards on the Consenting Party's Tract,
which would permit a portion of all of the lighting on the Consenting Party's Tract

to be operated contemporaneously with the lighting on the Constructing Party's
Tract. All costs and expenses associated with the installation, maintenance,
replacement, and operation of such secondary wiring, including the cost of energy
to light any portion of the Consenting Party's Tract, shall be assumed and
promptly paid by the Constructing Party. The Constructing Party shall submit to
the Consenting Party appropriate plans and specifications for the installation of
such secondary wiring systems. The Consenting Party shall have 30 days to
approve or disapprove of such submission, such approval not to be unreasonably
withheld. If the Consenting Party does not disapprove of the submission within
the 30 day period, approval shall be deemed given; if disapproval is given, the
Constructing Party shall revise the submission to accommodate the reasonable
objections of the Consenting Party and then may resubmit such plans and
specifications to the Consenting Party for its approvaL.

The lighting system on the Scott's Tract shall be wired into controls in the scott'~

Store and controlled by Scott's. Resu.lting electrical power costs shall be paid for
by Scott's and Scott's will have no obligation to pay for a share of lighting for

/
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other parking areas.

5.3 Signs. Except for existing signs which shall be grandfathered in as exceptions to this
Section 5.3, no exterior identification signs shall be allowed within the Shopping Center
except as set forth in this Section 5.3.

5.3.1 No freestanding sign shall be permitted within the Shopping Center unless
constructed in areas designated on each Site Plan, and only one such sign may
be located in each designated area. Any freestanding sign shall name Scott's if
Scott's so chooses and may be used to identify the Shopping Center name
and/or one Occupant of the MacKids tract. The designation of a freestanding
sign location on a Tract shall in no way obligate the benefiting Party to construct
such freestanding sign. However, if such a freestanding sign is constructed, the
benefiting Party shall be responsible for the sign's operation and maintenance on
a first-class basis. MacKids and Scott's shall have the right to approve the design
and size of all freestanding signs; provided, however, that MacKids hereby
approves the use by Scott's of its standard prototype identification sign as the
same exists from time to time.

Notwithstanding anything above to the contrary, each Party shall be permitted to
place within the Common Area located on its Tract directional signs or
informational signs such as "Handicapped Parking," the temporary display of
leasing information and the temporary erection of one sign identifying each
contractor working on a construction job.

5.3.2 Any Occupant occupying less than 25,000 square feet of Floor Area may not
have more than one identification sign placed on the exterior of the building it
occupies; provided, however, that if any such Occupant is located at the corner of
a building, then such Occupant may have an identification sign on each side of
such corner. Any Occupant occupying at least 25,000 square feet of Floor Area
may have more than one identification sign placed on the exterior of the building it
occupies. No exterior identification sign attached to a building shall be of any of
the following types:

5.3.2.1 Placed on canopy roofs extending above the building roof, placed on
penthouse walls, or placed so as to project above the parapet, canopy, or
top of the wall upon which it is mounted.

5.3.2.2 Placed at any angle to the building, provided, however, the foregoing
shall not apply to any sign located under a sidewalk canopy if such sign is
at least eight feet above the sidewalk.

5.3.2.3 Painted on the surface of any building.

5.3.3 Neither exterior identification signs attached to buildings nor freestanding signs
shall be of any of the following types:

5.3.3.1 Flashing, moving or audible signs.
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5.3.3.2 Signs employing exposed raceways, exposed neon tubes, exposed
ballast boxes, or exposed transformers

5.3.3.3 Paper or cardboard signs, temporary signs (exclusive of contractor
signs), stickers or decals; provided, however, the foregoing shall not
prohibit the placement at the entrance of each Occupant's space a small
sticker or decal, indicating hours of business, emergency' telephone
numbers, and other similar bits of information.

5.4 Insurance.

5.4.1 Each Party (as to its Tract) shall maintain or cause to be maintained in full force
and effect Commercial General Liability Insurance in the amount of $1,000,000
per occurrence, $2,000,000 aggregate for bodily or personal injury or death and
for property damage, and umbrella liability in the amount of $5,000,000. Such
insurance shall include all of the following provisions:

5.4.1.1 A provision that the policy may not be canceled or materially reduced in
amount or coverage without at least 30 days prior written notice by the
insurer to each insured and any additional insureds.

5.4.1.2 A provision naming the other Parties as additional insureds.

5.4.1.3 A provision for severability of interests.

5.4.1.4 A provision that an act or omission of one of the insureds or additional
insureds which would void or otherwise reduce coverage, shall not
reduce or void the coverage as to the other additional insureds of the
insured, respectively.

5.4.1.5 A provision for contractual liability coverage with respect to the indemnity
obligation set forth below.

Each Party ("Indemnitor") covenants and agrees to indemnify, defend and hold
harmless the other Party ("Indemnitee") from and against all claims, costs,
expenses and liability (including reasonable attorney's fees and cost of suit
incurred in connection with all claims) including any action or proceedings brought
thereon, arising from or as a result of the injury to or death of any Person, or
damage to the property of any Person which shall occur on the Tract owned by
each Indemnitor, except for claims caused by the negligence or willful act or
omission of such Indemnitee, its licensees, concessionaires, agents, servants, or
employees, or the agents, servants, or employees of any licenseeor
concessionaire thereof.

5.4.2 Prior to commencing any construction activities within the Shopping Center, each
Party shall obtain or require its contractor to obtain and thereafter maintain so
long as such construction activity is occurring, at least the minimum insurance
coverages set forth below:
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5.4.2.1 Workers' Compensation - statutory limits.

5.4.2.2 Employers Liability - $500,000.

5.4.2.3 Commercial General and Commercial Auto Liability in the amount of
$1,000,000 per occurrence, $2,000,000 aggregate, including:
(a) Products/Completed Operations Coverage on an occurrence basis,
and (b) "XCU" Hazard Endorsement, if applicable.

5.4.2.4 Umbrella liability in the amount of $5,000,000.

5.4.2.5 Contractor's Protective Liability Insurance covering the contractor and
owner(s) in the same amounts as set forth in subsection 5.4.2.3.

If the construction activity involves the use of another Party's Tract, then the
owner of such Tract shall be an additional named insured and such insurance
shall provide that the same shall not be canceled without at least 30 days prior
written notice to the named insureds. If such insurance is canceled or expires
then the constructing Party shall immediately stop all work on or use of another
Party's Tract until either the required insurance is reinstated or replacement
insurance obtained.

5.4.3 Effective upon the commencement of construction of improvements, the
constructing Party will carry or cause to be carried, property insurance on a
Standard Comprehensive Replacement Cost Form with a face amount equal to
100% of the replacement value (exclusive of the cost of excavation, foundations,
and footings) of the buildings and improvements, with a standard co-insurance
endorsement of not more than 90%.

Each Party (the "Releasing Party") hereby releases and waives for itself and on
behalf of its insurer, any other Party (the "Released Party") from any liability for
any loss or damage to all property of such Releasing Party located upon any
portion of the Shopping Center, which loss or damage is of the type generally
covered by property insurance provided under the Comprehensive Replacement
Cost Form, irrespective either of any negligence on the part of the Released
Party which may have contributed to or caused such loss, or of the amount of
such insurance required or actually carried. Each Party agrees to use its best
efforts to obtain, if needed, appropriate endorsements to its policies of insurance
with respect to the foregoing release; provided, however, that failure to obtain
such endorsements shall not affect the release hereinabove given. Each Party
("Indemnitor") covenants and agrees to indemnify, defend and hold harmless
each other Party ("Indemnitee") from and against all claims asserted by or
through any Permittees of the Indemnitor's Tract for any loss or damage to the
property of such Permittee located upon the respective Indemnitor's Tract, which
loss or damage is of the type generally covered by fire insurance provided under
the Comprehensive Replacement Cost Form irrespective of any negligence on
the part of the Indemnitee which may have contributed to or caused such loss.
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5.4.4 All insurance required by this Section 5.4 shall be procured from companies
licensed in the state where the Shopping Center is located and shall be rated by
Best's Insurance Reports not less than A-, class ViII, the limits of such policies
shall be reviewed by the Parties and approved as to sufficiency at least every five
years. The insurance may be carried under (a) an individual policy covering this
location, (b) a blanket policy or policies which includes other liabilities, properties
and location of such party, (c) a plan of self-insurance, provided that the party so
self-insuring has and maintains $75,000,000 or more of net current assets as
evidenced by such party's annual report that is audited by an independent
certified public accountant, or (d) a combination of any of the foregoing insurance
programs. To the extent any deductible is permitted or allowed as a part of any
insurance policy carried by a Party in compliance with this Section 5.4, such Party
shall be deemed to be covering the amount thereof under an informal plan of
self-insurance; provided, however, that in no event shall any deductible exceed
$50,000.00 unless such Party qualifies for self-insurance pursuant to (c) above.
Each Party agrees to furnish to any Party requesting the same, a certificate(s) of
insurance evidencing that the insurance required to be carried by such requested
Party is in full force and effect.

5.5 Taxes and Assessments. Each Party shall pay, or cause to be paid prior to
delinquency, all taxes and assessments with respect to its Tract, the buildings, and
improvements located thereon and any personal property owned or leased by such
Party in the Shopping Center, provided that if the taxes or assessments or any part

thereof may be paid in installments, the Party may pay each such installment as and
when the same becomes due and payable. Nothing contained in this Section 5.5 shall

prevent any Party from contesting at its cost and expense any such taxes and
assessments with respect to its Tract in any manner such Party elects, so long as such
contest is maintained with reasonable diligence and in good faith. At the time as such
contest is concluded (allowing for appeal to the highest appellate court), the contesting
Party shall promptly pay all such taxes and assessments determined to be owing,
together with all interest, penalties and costs thereon.

5.6 Liens. In the event any mechanic's lien is filed against the Tract of one Party as a result
of services performed or materials furnished for the use of another Party, the Party
permitting or causing such lien to be so filed agrees to cause such lien to be discharged
prior to entry of final judgment (after all appeals) for the foreclosure of such lien and
further agrees to indemnify, defend, and hold harmless the other Party and its Tract
against liability, loss, damage, costs or expenses (including reasonable attorneys' fees
and cost of suit) on account of such claim of lien. Upon request of the Party whose
Tract is subject to such lien, the Party permitting or causing such lien to be filed agrees
to promptly cause such lien to be released and discharged of record, either by paying
the indebtedness which gave rise to such lien or by posting bond or other security as
shall be required by law to obtain such release and discharge. Nothing herein shall

prevent a Party permitting or causing such lien from contesting the validity thereof in any
manner such Party chooses so long as such contest is pursued with reasonable
diligence. In the event such contest is determined adversely (allowing for appeal to the
highest appellate court), such Party shall promptly pay in full the required amount,
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together with any interest, penalties, costs. or other charges necessary to release such
lien.

6. MISCELLANEOUS

6.1 Default.

6.1.1 If any Party fails to comply with any provision herein ("Defaulting Party"), then any
other Party ("Non-Defaulting Party") may upon 45 days' prior written notice to the
Defaulting Party, proceed to cure the default (and shall have a license to do so)
by the payment of money or performance of some other action for the account of
the Defaulting Party. The foregoing right to cure shall not be exercised if within
the 45 day notice period (a) the Defaulting Party cures the default, or (b) if the
default is curable, but cannot reasonably be cured within that time period, the
Defaulting Party begins to cure such default within such time period and diligently
pursues such action to completion. The 45 day notice period shall not be
required if, using reasonable judgment, the Non-Defaulting Party deems that an
emergency exists which requires immediate attention. In the event of such an
emergency, the Non-Defaulting Party shall give whatever notice to the Defaulting
Party as is reasonable under the circumstances. Defaulting Party hereby grants
to the Non-Defaulting Party a nonexclusive easement over, across and under any
and all parts of the Real Property owned or leased by the Defaulting Party for all

purposes reasonably necessary to enable the Non-Defaulting Party (or its agents,
contractors or subcontractors) to perform any of the terms, provisions, covenants
or conditions of this Agreement that the Defaulting Party is obligated to perform
but has failed to perform after notice and the opportunity to cure pursuant to this
Section 6.1.

6.1.2 Within 10 days of written demand (including providing copies of invoices reflecting
costs) the Defaulting Party shall reimburse the Non-Defaulting Party for any sum
reasonably expended by the Non-Defaulting Party to cure the default, together
with interest thereon. The Non-Defaulting Party shall have a lien upon the
Defaulting Party's right, title, and interest in and to any portion of the Real
Property to secure payment of all amounts due to the Non-Defaulting Party
hereunder. The Non-Defaulting Party shall have the right, but not the obligation,
to record its lien, but at all times its lien pursuant to this subsection 6.1.2 shall be
subject and subordinate to (a) the lien of any mortgage or deed of trust held by
any institutional lender or any extension, renewal, modification or refinancing
thereof, in an amount now or hereafter placed on the Defaulting Party's interest in
any portion of the Real Property; (b) the leasehold estate created by any lease of
all or any part of the Real Property owned by the Defaulting Party; (c) any other
lien of record against the Defaulting Party's property as of the date that the
Non-Defaulting Party's lien is recorded. The Defaulting Party shall execute such
instruments and documents as the Non-Defaulting Party may reasonably request
to permit the recordation of such lien. The Defaulting Party hereby irrevocably
designates the Non-Defaulting Party as the Defaulting Party's attorney-in-fact for
the purpose of recording its lien pursuant to this subsection 6.1.2. The
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Non-Defaulting Party shall have the right to foreclose such lien in the manner
provided by law.

6.1.3 In the event any Party shall institute any action or proceeding against another
Party relating to the provisions of this Agreement, or if any default hereunder, or
to collect any amounts owing hereunder, or if an arbitration proceeding is
commenced by agreement of the Parties to any dispute, the unsuccessful 

litigant

in such action or proceeding shall reimburse the successful litigant therein for
costs and expenses incurred by the successful litigant in connection with such
action or proceeding and any appeals therefrom, including attorneys' fees and
court costs.

6.1.4 All remedies are cumulative and shall be deemed additional to any and all other
remedies to which any Party may be entitled in law or in equity. Each Party shall

also have the right to restrain by injunction any violation or threatened violation by
any other party of any of the terms, covenants, or conditions of this Agreement,
or to obtain a decree to compel performance of any such terms, covenants, or
conditions, it being agreed that the remedy at law for a breach of any such term,
covenant, or condition (except those, if any, requiring the payment of a liquidated
sum) is not adequate.

6.2 Interest. Wherever and as often as one Party shall not have paid any sum payable
hereunder to another Party within five days of the due date, such delinquent Party shall

pay interest on such amount from the due date to and including the date such payment
is received by the Party entitled thereto, at the lesser of the following: (a) the highest
rate permitted by law to be paid on such type of obligation by the Party obligated to
make such payment or the Party to whom such payment is due, whichever is less; or
(b) three percent per annum in excess of the interest rate from time to time publicly
announced by Norwest Bank, Minneapolis National Association ("Norwest"), a national
banking association having its main offices in Minneapolis, Minnesota, or its successor,
as its reference rate (the "Reference Rate"), even though Norwest, or its successor,
may lend funds to its customers at interest rates that are at, above, or below the
Reference Rate.

6.3 Notices. All notices, demands, statements, and requests (collectively the "notice")
required or permitted to be given under this Agreement must be in writing and shall be
deemed to have been properly given or served as of the date hereinafter specified:
(a) on the date of personal service upon the person to whom the notice is addressed or
if such person is not available the date such notice is left at the address of the person to
whom it is directed, (b) on the date the notice is postmarked by the United States Post
Office, provided it is sent prepaid, registered or certified mail, return receipt requested,
and (c) on the date the notice is delivered by a courier service (including Federal
Express, Express Mail, Emery, Purolator, or similar operation) to the address of the
person to whom it is directed, provided it is sent prepaid, return receipt requested. The
address of the signatories to this Agreement is set forth below:
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To MacKids: MacKids, Incorporated
410 Regency Park Lane
Noblesville, IN 46060

To Scott's: SV Ventures
Attention: Legal Department
11840 Valley View Road
Eden Prairie, MN 55344

Each Party shall have the right from time to time and at any time, upon at least 10 days'
prior written notice thereof in accordance with the provisions hereof, to change its
respective address and to specify any other address within the United States of
America; provided, however, notwithstanding anything herein contained to the contrary,
in order for the notice of address change to be effective it must actuallybe delivered.
Refusal to accept delivery of a notice or the inability to deliver a notice because of an
address change which was not properly communicated shall not defeat or delay the
giving of a notice.

6.4 Approval Rights. Unless otherwise herein provided, whenever approval is required,
such approval shall not be unreasonably withheld or delayed. Unless provision is made
for a specific time period, approval shall be given or withheld within 30 days of the
receipt of the request for approvaL. If a disapproval is not given within the required time
period, the requested Party shall be deemed to have given its approval. If a Party shall

disapprove, the reasons therefor shall be stated. Except with respect to an approval
given by lapse of time, all approvals and disapprovals shall be in writing. The "right to
approve" herein reserved by Scott's and MacKids, respectively, shall be assignable by
each, but only by MacKids in total to a Party who owns a Tract within the MacKids Tract,
and only by Scott's in total to a Party who owns a Tract within the Scott's Tract; each
successor assignee may also assign such "right to approve" on the same condition. If
the holder of the "right to approve" transfers its entire ownership interest prior to
assigning such "right to approve," then the transferee Party shall immediately become
vested with such "right to approve."

6.5 Condemnation. In the event any portion of the Shopping Center shall be condemned,
the award shall be paid to the Party owning the land or the improvement taken, except
that (a) if the taking includes improvements belonging to more than one Party, such as
utility lines or signs, the portion of the award allocable thereto shall be used to relocate,
replace or restore such jointly owned improvements to a useful condition, and (b) if the
taking includes easement rights which are intended to extend beyond the term of the
Agreement, the portion of the award allocable to each such easement right shall be paid
to the respective grantee thereof. In addition to the foregoing, if a separate claim can be
filed for the taking of any other property interest existing pursuant to this Agreement
which does not reduce or diminish the amount paid to the Party owning the land or the
improvement taken, then the owner of such other property interest shall have the right to
seek an award for the taking thereof.
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6.6 Binding Effect. The terms of this REA and all easements granted hereunder shall
constitute covenants running with the land and shall inure to the benefit of and be
binding upon the signatories hereto and their respective successors and assigns who
become Parties hereunder. This Agreement is not intended to supersede, modify,
amend, or otherwise change the provisions of any prior instrument affecting the land
burdened hereby.

6.7 Singular and PluraL. Whenever required by the context of this Agreement, the singular
shall include the plural, and vice versa, and the masculine shall include the feminine and
neuter genders, and vice versa.

6.8 Counterparts and Signature Pages. This Agreement may be executed in several
counterparts, each of which shall be deemed an originaL. The signatures to this
Agreement may be executed and notarized on separate pages, and when attached to
this Agreement shall constitute one complete document.

6.9 Negation of Partnership. None of the terms or provisions of this Agreement shall be
deemed to create a partnership between or among the Parties in their respective
businesses or otherwise, nor shall it cause them to be considered joint venturers or
members of any joint enterprise. Each Party shall be considered a separate owner, and
no Party shall have the right to act as an agent for another Party, unless expressly
authorized to do so herein or by separate written instrument signed by the Party to be
charged.

6.10 Not a Public Dedication. Nothing herein contained shall be deemed to be a gift or
dedication of any portion of the Shopping Center or of any Tract or portion thereof to the
general public, or for any public use or purpose whatsoever. Except as herein
specifically provided, no right, privileges or immunities of any Party hereto shall inure to
the benefit of any third-party Person, nor shall any third-party Person be deemed to be a
beneficiary of any of the provisions contained herein.

6.11 Excusable Delays. Whenever performance is required of any Party hereunder, that
Party shall use all due diligence to perform and take all necessary measures in good
faith to perform; provided, however, that if completion of performance shall be delayed
at any time by reason of acts of God, war, civil commotion, riots, strikes, picketing or
other labor disputes, unavailability of labor or materials, damage to work in progress by
reason of fire or other casualty, or any cause beyond the reasonable control of a Party,
then the time for performance as herein specified shall be appropriately extended by the
amount of the delay actually so caused. The provisions of this Section 6.11 shall not
operate to excuse any Party from the prompt payment of any monies required by this
Agreement.

6.12 Severability. Invalidation of any of the provisions contained in this Agreement, or of the
application thereof to any person by judgment or court order shall in no way affect any of
the other provisions hereof or the application thereof to any other person and the same
shall remain in full force and effect.
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6.13 Amendments. This Agreement may be amended by, and only by, a written agreement
signed by all of the then current Parties and shall be effective only when recorded in the
county and state where the Shopping Center is located. No consent to the amendment
of this Agreement shall ever be required of any Occupant or Person other than the
Parties, nor shall any Occupant or Person other than the Parties have any right to
enforce any of the provisions hereof.

6.14 Captions and Capitalized Terms. The captions preceding the text of sections and
subsections are included only for convenience and reference. Captions shall be
disregarded in the construction and interpretation of the Agreement. Capitalized terms
are also selected only for convenience of reference and do not necessarily have any
connection to the meaning that might otherwise be attached to such term in a context
outside of this Agreement.

6.15 Minimization of Damages. In all situations arising out of this Agreement, all Parties
shall attempt to avoid and minimize the damages resulting from the conduct of any other
Party. Each Party hereto shall take all reasonable measures to effectuate the provisions
of this Agreement.

6.16 Agreement Shall Continue Notwithstanding Breach. It is expressly agreed that no
breach of this Agreement shall (a) entitle any Party to cancel, rescind or, otherwise
terminate this Agreement, or (b) defeat or render invalid the lien of any mortgage or
deed of trust made in good faith and for value as to any part of the Shopping Center.
However, such limitation shall not affect in any manner any other rights or remedies
which a Party may have hereunder by reason of any such breach.

6.17 Time. Time is of the essence of this Agreement.

6.18 Non Waiver. The failure of any Party to insist upon strict performance of any of the
terms, covenants or conditions hereof shall not be deemed a waiver of any rights or
remedies which that Party may have hereunder or at law or equity and shall not be
deemed a waiver of any subsequent breach or default in any of such terms, covenants
or conditions.

7. TERM

7.1 Term of this Agreement. This Agreement shall be effective as of the date first above
written and shall continue in full force and effect until 11 :59 p.m. on December 31, 2095
provided, however, that the easements referred to in Article H hereof which are specified
as being perpetual or as continuing beyond the term of this Agreement shall continue in
force and effect as provided therein. Upon termination of this Agreement, all rights and
privileges derived from and all duties and obligations created and imposed by the
provisions of the Agreement, except as relates to the easements mentioned above, shall

terminate and have no further force or effect; provided, however, that the termination of
this Agreement shall not limit or affect any remedy at law or in equity that a Party may
have against any other Party with respect to any liability or obligation arising or to be
performed under this Agreement prior to the date of such termination.
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IN WITNESS WHEREOF. the Parties have caused this Agreement to be executed effective as
of the day and year first above written.

STATE OF A tJA )
) ss.

COUNTY OF fl-LLE )

On this '1#1 day of

County. personally appeared t a.r

by me duly sworn, did say that he/she is
Incorporated, an Indiana corporation, and t
on behalf of the said corporation by authority. . s Board of Directors, and that the seal affixed

W the foregoi~ instru.ment is the seal of id corp ation, and the said

Chá.('lf5 t7cLochl,-n acknowl ed the execu' n of 
the foregoing instrument to be the

voluntary act and deed of said c oration by it voluntar executed.

By:

SVVENTURES

By: SUPERVALU Holdings, Inc.,
Its: General PartnerJÚBy: /'

GARY D. SCOTT

Its: viet PREsmENT t

STATE OF MINNESOTA)
) ss.

COUNTY OF HENNEPIN)

~
Notary Public (!ãndlc.e . -ti skeep
d()/lHm¡'Ss/o,? ~PI""~5 -4-91.

f?es/denr /)¡:. ¡:¡'¡Iu-i t.tJunryl IJJ

The fOreg~ instrument was acknowledged before me, a Notary Public in and for said
County, this ~ day of ~ , 1996, by ~ Q. Sc.ott ' as
general paijner of SV Ventu~diana partnership.

~ , . . ...." .. .'
..........................a.A.

r-~~,
..
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05/07/96 11: 31 '5'1 219 423 8924
MAY-e7-S6 1Ø; 1 i FROM. SUPERVAL~ EGAL

BARRETT&MCI\AGl\'Y

ID:
f4J002PACE 2/3

IN \i\IIlNESS WHEREOF, the Parties have caused this Agreement to be executed effective as
of me day and yearfustabove written.

MACKIDS. INCORPORATED SN VENTIJRES

By: SUPERVALU Holdings, Inc.,
Its: General Partner

/ilÎ '77 J-...¡J -
~ (JfNLQ /T)c.4e-~ By:. ; - ,
Name Printect C. tlA R j e -5 K. ~cL cc II Lw"Name Pnnted:

Its: P~~J Its:

STATEO~ )
COUNTY OF~ iss,

On tfiis. 2 day of 1996. before me, a Notary Public in and for saió
- County, personally appeared e.o; c.. l"'\ . \l; to me personally 

known, who being
by me duly sworn. cfid Say that helshe is ,e.s \ è (2.."" of MacKids,

fncorporated. an Indiana corpoæñon, and that the foregoing instrument was signed and sealed

on behalf of the said corporation by authority of its Board of Directors, and that the seal affixed

to tl'ié .foregoing instn.iment Is the seal of said corporation. and the said

c.~-l \e;") R. i'\"f-\..o~\~ a ' . acknowledged the execution of the foregoing instrument to be the
votuntary act and deed of saId corporation by it voluntarily executed..

~
NërtãrYPübriCßo~F ,o..~!':.~~OI1?t ,
R~",",ò.e.~l- c) Ho..VV\~ \\c"Co\.~t'tt.1

STATE OF MlNNESOTA)
) $S.

COUNTY OF HENNEPIN)

The foregoing .instnJmentwas acknowfedged before mei a Nota~ Public in arid for said /-/

County. 1his day of . 1996, by , as

general partner of SVV~ an Indiana partnership.

NotarY Pubfic

pageso-A
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EXHIBIT A

A parcel of land located in the Southwest One-Quarter of Section 22, Township 31 North,
Range 13 East, Allen County, Indiana, and more particularly described as follows:

COMMENCING at the Southwest corner of the Southwest One-Quarter of Section 22,

Township 31 North, Range 13 East, as now established; thence North 0 degree 00 minute East
(bearing basis for description) along the West line of said Southwest One-Quarter as now
established, a distance of 566.28 feet; thence North 89 degrees 34 minutes East, a distance of
282.29 feet to the point of beginning.

BEGINNING at the above described point; thence North 15 degrees 10 minutes 22 seconds East,
a distance of 474.44 feet; thence North 83 degrees 30 minutes East, a distance of 177.15 feet;
thence South 74 degrees 49 minutes 38 seconds East, a distance of 145.37 feet; thence South 15
degrees 10 minutes 22 seconds West, a distance of28.0 feet; thence South 74 degrees 49 minutes
38 seconds East, a distance of 126.85 feet; thence South 15 degrees 10 minutes 22 seconds West,
a distance of295.0 feet; thence South 74 degrees 49 minutes 38 seconds East, a distance of
108.68 feet; thence South 15 degrees 10 minutes 22 seconds West, a distance of346.20 feet;
thence South 89 degrees 34 minutes 00 seconds West, a distance of 140.76 feet; thence on a
curve to the right having a radius of 200.0 feet, an arc length of 54.99 feet and being subtended
by a chord of 54.82 feet bearing North 82 degrees 33 minutes 25 seconds West; thence North 74
degrees 40 minutes 49 seconds West, a distance of 85.46 feet; thence North 54 degrees 11
minutes 26 seconds West, a distance of 65.54 feet; thence North 44 degrees 24 minutes 49
seconds West, a distance of 63.78 feet; thence North 31 degrees 45 minutes 55 seconds West, a
distance of 39.38 feet; thence North 38 degrees 27 minutes 56 seconds West, a distance of
155.32 feet to the point of beginning, containing 7.37 acres ofland, more or less.

Most recent deed of record is Doc. #9600 ::i- Ja'J... 5 V
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EXHIBITB

TRACT I

A part of the Southwest One-quarter of Section 22, Township 31 North, Range 12 East, Allen
County, Indiana and more particularly described as follows:

COMMENCING at the Southwest corner ofthe Southwest One-quarter of Section 22, Township
31 North, Range 12 East; thence North 0 degree 00 minute East along the West line of said
Southwest One-quarter, a distance of250.0 feet; thence North 89 degrees 34 minutes East, a
distance of 50.0 feet; thence North 0 degree 00 minute East, a distance of 340.06 feet to the point
of beginning. BEGINNING at the above described point; thence North 0 degree 00 minute East,
a distance of 536.41 feet; thence North 89 degrees 36 minutes East, a distance of 90.82 feet;
thence on a curve to the right having a radius of 151.5 feet, an arc length of 41.26 feet and being
subtended by a chord of 41.13 feet bearing South 82 degrees 35 minutes 51 seconds East; thence
South 74 degrees 47 minutes 42 seconds East, a distance of255.72 feet; thence South 29 degrees
39 minutes 18 seconds West, a distance of7.51 feet; thence South 0 degree 00 minute West, a
distance of20.13 feet; thence North 83 degrees 30 minutes East, a distance of 158.88 feet; thence
South 74 degrees 49 minutes 38 seconds East, a distance of 145.37 feet; thence South 15 degrees
10 minutes 22 seconds West, a distance of28.0 feet; thence South 74 degrees 49 minutes 38
seconds East, a distance of 126.85 feet; thence South 15 degrees 10 minutes 22 seconds West, a
distance of295.0 feet; thence South 74 degrees 49 minutes 38 seconds East, a distance of 108.68
feet; thence South 15 degrees 10 minutes 22 seconds West, a distance of392.86 feet; thence
South 89 degrees 34 minutes West, a distance of230.49 feet; thence North 49 degrees 09
minutes 49 seconds West, a distance of 154.09 feet; thence North 46 degrees 38 minutes 08
seconds West, a distance of34.81 feet; thence North 33 degrees 50 minutes 43 seconds West, a
distance of98.77 feet; thence on a curve to the left having a radius of 150.0 feet, an arc length of
51.41 feet and being subtended by a chord of 51.16 feet bearing North 43 degrees 39 minutes 49
seconds West; thence North 53 degrees 28 minutes 55 seconds West, a distance of92.61 feet;
thence on a curve to the left having a radius of 190.0 feet, an arc length of 120.23 feet and being
subtended by a chord of 118.23 feet bearing North 71 degrees 36 minutes 35 seconds West;
thence North 89 degrees 44 minutes 15 seconds West, a distance of 63.40 feet to the point of
beginning, containing 11.63 acres ofland, more or less.

EXCEPTING THEREFROM:

,TRACT II

A parcel ofland located in the Southwest One-Quarter of Section 22, Township 31 North,
Range 13 East, Allen County, Indiana, and more particularly described as follows:

COMMENCING at the Southwest corner of the Southwest One-Quarter of Section 22,
Township 31 North, Range 13 East, as now established; thence North 0 degree 00 minute East

(bearing basis for description) along the West line of said Southwest One-Quarter as now



established, a distance of 566.28 feet; thence North 89 degrees 34 minutes East, a distance of
282.29 feet to the point of beginning.

BEGINNING at the above described point; thence North 15 degrees 10 minutes 22 seconds East,
a distance of 474.44 feet; thence North 83 degrees 30 minutes East, a distance of 177.15 feet;
thence South 74 degrees 49 minutes 38 seconds East, a distance of 145.37 feet; thence South 15
degrees 10 minutes 22 seconds West, a distance of28.0 feet; thence South 74 degrees 49 minutes
38 seconds East, a distance of 126.85 feet; thence South 15 degrees 10 minutes 22 seconds West,
a distance of295.0 feet; thence South 74 degrees 49 minutes 38 seconds East, a distance of
108.68 feet; thence South 15 degrees 10 minutes 22 seconds West, a distance of346.20 feet;
thence South 89 degrees 34 minutes 00 seconds West, a distance of 140.76 feet; thence on a
curve to the right having a radius of200.0 feet, an arc length of 54.99 feet and being subtended
by a chord of 54.82 feet bearing North 82 degrees 33 minutes 25 seconds West; thence North 74
degrees 40 minutes 49 seconds West, a distance of 85.46 feet; thence North 54 degrees 11
minutes 26 seconds West, a distance of 65.54 feet; thence North 44 degrees 24 minutes 49
seconds West, a distance of63.78 feet; thence North 31 degrees 45 minutes 55 seconds West, a
distance of 39.38 feet; thence North 38 degrees 27 minutes 56 seconds West, a distance of
155.32 feet to the point of beginning, containing 7.37 acres ofland, more or less.

PLUS:

That portion of the following described real estate not already included in Tract I above:

TRACT III

Located in the Southwest One-quarter of Section 22, Township 31 North, Range 13 East and
described as follows.:

COMMENCING at the Southwest comer of the Southwest One-quarter of Section 22, Township
31 North, Range 13 East; thence North 0 degree 00 minute East (bearing basis for description)
along the West line of said Southwest One-quarter, a distance of250.0 feet; thence North 89
degrees 34 minutes East and parallel to the South line of said Southwest One-quarter, a distance
of 50.0 feet to the East right-of-way line of Maplecrest Road; thence North 0 degree 00 minute
East along said right-of-way line, a distance of 340.06 feet to the point of beginning.

BEGINNING at the above described point; thence continuing North 0 degree 00 minute East
along said right-of-way, a distance of 54.0 feet; thence South 89 degrees 44 minutes 15 seconds
East, a distance of 62.28 feet; thence on a curve to the right having a radius of243.0 feet, an arc
length of 153.77 feet and being subtended by a chord of 151.21 feet bearing South 71 degrees 36
minutes 35 seconds East; thence South 53 degrees 28 minutes 55 seconds East~ a distance of
35.3 5 feet; thence South 15 degrees 10 minutes 22 seconds West, a distance of 7.25 feet; thence
South 38 degrees 27 minutes 56 seconds East, a distance of 155.3 2 feet; thence South 31 degrees
45 minutes 55 seconds East, a distance of39.38 feet; thence South 44 degrees 24 minutes 49
seconds East, a distance of 63.78 feet; thence South 54 degrees 11 minutes 26 seconds East, a
distance of 65.54 feet; thence South 74 degrees 40 minutes 49 seconds East, a distance of 85.46



feet; thence on a curve to the left having a radius of 200.0 feet, an arc length of 54.99 feet and
being subtended by a chord of 54.82 feet bearing South 82 degrees 33 minutes 25 seconds East;
thence North 89 degrees 34 minutes East, a distance of 140.76 feet; thence North 15 degrees 10
minutes 22 seconds East, a distance of 12.59 feet; thence on a non-tangent curve to the left

having a radius of 88.5 feet, an arc length of 35.05 feet and being subtended by a chord of 34.82
feet bearing North 75 degrees 25 minutes 03 seconds East; thence North 64 degrees 04 minutes
17 seconds East, a distance of 48.49 feet; thence on a curve to the right having a radius of 138.5
feet, an arc length of 61 .63 feet and being subtended by a chord of 61.12 feet bearing North 76
degrees 49 minutes 09 seconds East; thence North 89 degrees 34 minutes East, a distance of
264.04 feet; thence South 0 degree 04 minutes 32 seconds East, a distance of290.0 feet to a point
on the North 60 foot right-of-way line of Stellhorn Road; thence South 89 degrees 34 minutes
West along said right of-way line, a distance of 60.0 feet; thence North 0 degree 04 minutes 32
seconds West, a distance of240.0 feet; thence South 89 degrees 34 minutes West, a distance of
203.72 feet; thence on a curve to the left having a radius of 88.5 feet, an arc length of 39.38 feet
and being subtended by a chord of39.06 feet bearing South 76 degrees 49 minutes 09 seconds
West; thence South 64 degrees 04 minutes 17 seconds West, a distance of 48.49 feet; thence on a
curve to the right having a radius of 138.S feet, an arc length of 62.68 feet and being subtended
by a chord of62.14 feet bearing South 77 degrees 02 minutes 09 seconds West; thence South 15
degrees 10 minutes 22 seconds West, a distance of 7.30 feet; thence South 89 degrees 34 minutes
West, a distance of230.49 feet; thence North 49 degrees 09 minutes 49 seconds West, a distance
of 154.09 feet; thence on a curve to the left having a radius of 6.00 feet, an arc length of 9.06 feet
and being subtended by a chord of 8.23 feet bearing South 87 degrees 33 minutes 50 seconds
West; thence on a curve to the left having a radius of 152.46 feet, an arc length of 87.58 feet and
being subtended by a chord of 86.38 feet bearing South 27 degrees 50 minutes 04 seconds West;
thence South 13 degrees 28 minutes 59 seconds West, a distance of84.16 feet; thence on a curve
to the left having a radius of 50.0 feet, an arc length of 12.05 feet and being subtended by a chord
of 12.02 feet bearing South 6 degrees 34 minutes 50 seconds West; thence South 0 degree 19
minutes 19 seconds East, a distance of 141.65 feet to a point on the North 40 foot right-of-way
line of Stellhorn Road; thence South 89 degrees 34 minutes West along said right-of-way line, a
distance of25.0 feet; thence North 0 degree 19 minutes 19 seconds West, a distance of 142.30
feet; thence on a curve to the right having a radius of 70.0 feet, an arc length of 16.87 feet and
being subtended by a chord of 16.83 feet bearing North 6 degrees 34 minutes 50 seconds East;
thence North 13 degrees 28 minutes 59 seconds East, a distance of 88.46 feet; thence on a curve
to the right having a radius of 175.0 feet, an arc length of79.70 feet and being subtended by a
chord of79.01 feet bearing North 26 degrees 31 minutes 46 seconds East; thence North 39
degrees 34 minutes 33 seconds East, a distance of 17.34 feet; thence on a curve to the left having
a radius of 6.00 feet, an arc length of7.69 feet and being subtended by a chord of7.1 7 feet
bearing North 2 degrees 51 minutes 55 seconds East; thence North 33 degrees 50 minutes 43
seconds West, a distance of98.77 feet; thence on a curve to the left having a radius of 150.0 feet,
an arc length of 5 1.4 1 feet and subtended by a chord of 5 1.16 feet bearing North 43 degrees 39
minutes 49 seconds West; thence North 53 degrees 28 minutes 55 seconds West, a distance of
92.61 feet; thence on a curve to the left having a radius of 190.0 feet, an arc length of 120.23 feet
and being subtended by a chord of 1 1 8.23 feet bearing North 71 degrees 36 minutes 35 seconds
West; thence North 89 degrees 44 minutes 15 seconds West, a distance of 63.40 feet to the point
of beginning.
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ALSO TOGETHER WITH THE FOLLOWING:

COMMENCING at the Southwest comer of the Southwest One-quarter of Section 22, Township
31 North, Range 13 East; thence North 0 degree 00 minute East along the West line of said
Southwest One-quarter, a distance of 1126.5 feet; thence North 89 degrees 36 minutes E(ist, a
distance of 50.0 feet to the point of beginning.

BEGINNING at the above described point; thence North 89 degrees 36 minutes East, a distance
of 90.82 feet; thence on a curve to the right having a radius of 151.5 feet, an arc length of 41.2t)

feet and being subtended by a chord of 41.13 feet bearing South 82 degrees 35 minutes 51
seconds East; thence South 74 degrees 47 minutes 42 seconds East, a distance of 326.38 feet;
thence South 83 degrees 30 minutes West, a distance of90.70 feet to the Northwest comer of the
parcel being conveyed to the SV Ventures, an Indiana general partnership.; thence South 15
degrees 10 minutes 22 seconds West along the West line of the parcel being conveyed to
SV Ventures, a distance of30.0 feet; thence North 39 degrees 06 minutes 13 seconds West, a
distance of 51.88 feet; thence North 74 degrees 25 minutes 49 seconds West, a distance of200.0
feet; thence on a non-tangent curve to the left having a radius of 119.5 feet; an arc length of
32.55 feet and being subtended by a chord of 32.45 feet bearing North 82 degrees 35 minutes 51
seconds West; thence South 89 degrees 36 minutes West, a distance of91.04 feet to a point on
the East 50 foot right-of-way line of Maplecrest Road; thence North 0 degree 00 minute East
along said right-of-way line, a distance of 32.0 feet to the point of beginning.

Most recent deeds of record: 85-8311
86-7045
86-16736
86-44331
86-44332
86-49271
91-36010
92-1775
95-21065
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EXHIBIT C

SUBMISSION GUIDELINES

1. During the conceptual design phase, the constructing party shall submit to the other parties
the following:

1.1 Site Design Documents to Indicate the Following:

Parking configurations and car parking count

Typical bay width and stall dimensions

Drive widths

Setbacks
Curb cuts
Spot elevations or rough contours

Rough landscape scope
Lighting pole locations

Preliminary utility strategies

1:2 Building Design Single Line Plans to Indicate the Following:

Exterior wall configuration

Doors and store front extent

Canopies and overhangs

Probable column locations at exterior and abutting our building on interior

1.3 Exterior Elevation Drawings to Indicate the Following:

Opaque wall areas with doors and store fronts

2. After approval has been granted of conceptual design phase submitted in accordance with

the guidelines specified in 1 above, the constructing party shall submit final design phase
plans to the other parties as follows:

2.1 Site Design Documents Delineating Information Outlined in the Concept Phase with
the Following Added Detail:

Refined grading plans
Selected lighting fixtures and resultant lighting levels in foot candles

Landscaping showing generic planting materials and locations

Proposed paving section designs and location

Utility layouts including hydrants and sizes proposed

Proposed details for curbs, site structure, manholes, etc.
Proposed site signage designs and locations

Exhibit C - Page 1
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2.2 Building Design Plans Delineating Information Outlined in the Concept Phase with the

Following Added Detail:

Exterior wall thicknesses

Structural columns or bearing wall at building exterior and proposed foundation
design at adjoining wall between abutting buildings

Where common footings are to be shared provide wall or column load
information for design of that footing

Proposed roof plan showing slopes and location of penthouses or other major
mechanical equipment

References of key flashing details of roof to adjoining building

2.3 Exterior Elevation Drawings Delineating Information Outlined in the Concept Phase

with the Following Added Detail:

Proposed building sign standards

Paint color chips and samples of other materials such as brick or concrete
aggregates (glass or aluminum finishes may be annotated on the elevations)

Proposed large scale details of key section conditions to show exterior design
intent

Major penthouses or rooftop equipment profiles

Features such as special masonry patterns, bands or special materials and
textures

Rain leaders or scuppers
Wall sections at various exterior locations including at the demising wall to the

adjoining building with key vertical dimensioning

3. If a building is to have a through-the-wall pedestrian access connection to an adjoining

building, then the final design phase submission shall also include (to the owner of such
adjoining building) the following:

Plans of the pedestrian mall circulation showing any variations in floor
elevations
Elevations/sections of the proposed mall space showing store front sign
bulkheads and key dimensions

Proposed ceiling design including special features such as variations in
height or skylights

Floor material patterns

Landscaping and mall seating areas

Proposed interior sign guidelines

Paint color chips and samples of other materials such as brick or concrete
aggregates (glass or aluminum finishes may be annotated on the plans or
elevations)

Exhibit C - Page 2
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Proposed large scale details of key section conditions to show interior
design intent

4. The constructing party shall provide the other parties with a complete set of bid documents

for the building and/or improvements to be located upon its Tract.

Exhibit C - Page 3
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